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Navigator Independent Contractor
Remove risk in determining  Independent 

Contractor status

The Document Center
Efficiently generate state and federal compliant 
documents throughout the employee lifecycle

Navigator Overtime
Determine if an employee is exempt  or 

non-exempt

PolicySmart
Create and maintain an up-to-date and legally 

compliant employee handbook

The Reference Center
A Comprehensive Solution for Employment Law 

and Common HR Compliance Questions

Simplify the complexity of employment law with our suite of self-service 
HR compliance applications.
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Start With the Right Information – No Googling or Guessing
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Accurate Information Directly from Littler
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Proactive Effective Date Timeline
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Bi-monthly News Updates



Sign Up for a Demo

Three ways to sign up for a demo: 

1. Reply “Yes” to the on-screen poll

2. Visit our website: Compliancehr.com

3. Email our team at demo@compliancehr.com

Benefits of a custom demo:

• Discuss your organization’s requirements/challenges

• Review Navigator Suite Solutions

• Share compliance methodologies 
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Where Did It Start?
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Where Did It Start?

• Traditional table service 
restaurant

• Nail salon
• Valet parking
• Taxi / rideshare
• Hotel room cleaning staff
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Where Has It Gone?
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Where Has It Gone?

• Fast casual restaurant 
with order at counter 
or via tablet / QR code

• Quick serve restaurant 
• Phone / email / 

app order
• Retail
• Liquor store
• Self-serve market / 

airport kiosk
• Grocery store
• Pet supply website

• Event venue 
merchandise stand

• Event venue lockers
• School fundraiser
• Pet groomer
• HVAC technician
• Health care provider
• What’s next!?
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Why Should We Care?
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Why Should We Care?

• Who is the “recipient” or “owner” of tips? 

• Under what circumstances can you take a tip credit?

• Can you mandate sharing of tips?

• How much in tips can you require to be shared?

• Who can be a recipient from a tip pool?

• What alternatives are there?

• What are the potential penalties?
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Who Is the Tip 
Recipient or Owner?
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Who Is the Tip Recipient or Owner?

• FLSA: Employee who “receives” tips.

• California: “Every gratuity is the sole property 
of the employee or employees to whom it 
was paid, given, or left for.”

• Colorado: “Gratuities are the employee's sole 
property.”

• Illinois: “Gratuities to employees are their 
property that employers cannot keep.”

• Maine: “Tips received by a service employee 
become the employee's property and cannot 
be shared with 
the employer.”

• Michigan: “Gratuities remain property 
of the employee who receives them.”

• New Jersey: “Tips are the property of 
the employee.”

• North Carolina: “Tips belong to the employee 
for whom they were left 
by the customer.”

• Rhode Island: “A tip is the sole property 
of the tipped employee.”

• Wyoming: “Tips and gratuities received by an 
employee or employees shall be the sole 
property of such employee or employees.”



© Littler Mendelson, P.C. | ComplianceHR Proprietary and Confidential

Who Is the Tip Recipient or Owner?

• In non-traditional settings, 
who is the recipient?
– Employee closest to POS?
– Employee who answered the 

phone?
– Robot that took the order?



© Littler Mendelson, P.C. | ComplianceHR  Proprietary and Confidential© Littler Mendelson, P.C. | ComplianceHR Proprietary and Confidential

Under What Circumstances Can You 
Take a Tip Credit Under Federal Law? 
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Under What Circumstances Can You Take a Tip Credit Under 
Federal Law? 

• What is the tip credit and why is it there?
• Employees who customarily and regularly receive more than 

$30 a month in tips
– What about the 80/20 Rule?

– Generally required at least 80% “tip producing” work; up to 20% 
“directly supporting” work; and no “unrelated” work

– Invalidated by Fifth Circuit in August 2024, later removed from DOL regs 
and guidance

– “Dual Jobs” regulation remains, but DOL is considering rescission
– Unclear what vestiges of 80/20 remain



© Littler Mendelson, P.C. | ComplianceHR  Proprietary and Confidential© Littler Mendelson, P.C. | ComplianceHR Proprietary and Confidential

Under What Circumstances Can You 
Take a Tip Credit Under State Law? 
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States in Which FLSA Controls

WY

WI

UT

TX

TN

SC

PA

OK

ND

NC

MS

    

LA

KY
KS

IN

   

    ID

IA

GAAL

NH
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States Banning Tip Credit or Localities Phasing It Out 

   

CA

NV

OR

WA MT
MN

Flagstaff

Chicago

D.C.

AK
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States With Their Own 80/20 Rule (or Other Limitations)

WV
VA

PA

NY

PA

MDCO
NJ

MD

CT

VA
WV

AR
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States & Localities With Minimum Cash Wage > $7.25

NY

ME

IL

FL

CO

AZ

DC & 
MD (Howard & 
Montgomery 

County)NM

Albuquerque

HI
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States With Their Own Tip Credit Notice Requirements

UT

PA

NY

ND

NC

MI

ME

AZ

D.C.

NJ
MD

MA

HI
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Where Can You Require 
Sharing of Tips?
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States That Prohibit Mandatory Tip Pooling

WY

ND
MN

MI

NH



© Littler Mendelson, P.C. | ComplianceHR  Proprietary and Confidential© Littler Mendelson, P.C. | ComplianceHR Proprietary and Confidential

Restrictions on Amount 
of Shared Tips 
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Restrictions on Amount of Shared Tips

• FLSA: Old 15% limitation rescinded
• States

– California: Fair and reasonable? 
– Delaware: 15%
– Indiana: Fair and reasonable?
– New York: Customary and reasonable
– North Carolina: 15%
– Virginia: 15% 
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Who Can Receive Tips 
from Tip Pools?
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Who Can Receive Tips from a Mandatory 
Tip Pool Under Federal Law?

• Tip Credit: Only employees who 
customarily & regularly receive tips
– In non-traditional settings, 

does anyone qualify?
• No Tip Credit: Any non-manager
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Who Can Receive Tips from a Mandatory 
Tip Pool Under State Law?

States that Restrict Tip Pooling 
More than FLSA:
• California: Ban on “agents”
• Colorado: Customer notice requirement
• Delaware: Restricted to those involved in 

direct personal service to same customer
• Massachusetts: Limitation to servers, 

bussers, bartenders
• Minnesota: “Shared gratuities” rule
• New York: Restriction to employees with 

80% time serving food / beverages



© Littler Mendelson, P.C. | ComplianceHR  Proprietary and Confidential© Littler Mendelson, P.C. | ComplianceHR Proprietary and Confidential

What Alternatives Are There 
To Tip Pooling?
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What Alternatives Are There to Tip Pooling?

Service Charge:
• Non-negotiable fee added to guest check

– Lines blurred if permit customer discretion

• Generally regarded as receipts of company, not tip

• Company generally can keep or distribute as it sees fit

• If passed through to employees = wages, not tips
– May be taxed like bonus
– Must be included in overtime calculation
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What Alternatives Are There To Tip Pooling?

FLSA 7(i) Exemption
• Retail or service establishment

• Regular rate at least 1.5 times minimum wage ($10.88)

• More than half of compensation from commissions on goods or services
– Extra charge added to guest check = commission
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States That Do Not Allow 7(i) Exemption or Present Potential Challenges

37

WA

WI

PA

OR
NY

NV

ND

    MN

   MI

ME

CO
CA

HI

RI

DC

CT

MA

NJ

AK
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What Are the Potential Penalties? 
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What Are the Potential Penalties?

• Disgorgement of Tips Improperly Shared
– Reality: requires payment equal to misdirected tips, 

not recoupment 

• Loss of Tip Credit
– Tip credit amount times ALL hours worked

• Liquidated (Double) Damages
– Some states treble or more (D.C., Idaho, Illinois, Massachusetts)

• Up to 3-Year Recovery Period (More in Some States)
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What Are the Potential Penalties?

• Federal Collective Action
– Typical recovery for 10-30% of current and former employees

• State Class Action
– Typical recovery for 100% of current and former employees

• Attorneys’ Fees
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What Are the Potential Penalties?

• No Tip Credit
– $50 in tips x 156 weeks x 200 employees x 2 = $3.12M

• With FLSA Tip Credit
– $250 in tips & tip credit x 156 weeks x 200 employees x 2 = $15.6M
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Parting Thoughts on Tip Trends and Traps

• Expanding scope of tipping is the square 
peg for the round hole of existing law

• Expect more litigation, especially on 
the fringes

• Pushing the envelope may = target case

• For multi-state operations, one size 
rarely fits all

• Paying full minimum wage reduces but 
does not eliminate risk
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One Last Thing - No Tax on Tips 
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No Tax on Tips

• July 2025 “One Big Beautiful Bill Act” included no tax on tips through 2028
– Treasury regulations yet to come

• Above-the-line deduction for up to $25,000 in tip income
• Limited to “cash” tips, which is defined to include credit card charged tips 

– Likely includes other electronic payments equivalent to cash/charge
– Not gift baskets, movie tickets, etc.
– Not mandatory service charges

• Only occupations “customarily and regularly” receiving tips as of December 31, 2024
– Back of house?
– Non-traditional settings?

• No new obligation on employers, but avoid giving tax advice!



Sign Up for a Demo

Three ways to sign up for a demo: 

1. Reply “Yes” to the on-screen poll

2. Visit our website: Compliancehr.com

3. Email our team at demo@compliancehr.com

Benefits of a custom demo:

• Discuss your organization’s requirements/challenges

• Review Navigator Suite Solutions

• Share compliance methodologies 
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This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal advice or attempt to address the 
numerous factual issues that inevitably arise in any employment-related dispute. Although this information attempts to cover some major recent 
developments, it is not all-inclusive, and the current status of any decision or principle of law should be verified by counsel.    

Questions?
Fueled by ingenuity.

Inspired by you.®
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This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal advice or attempt to address 
the numerous factual issues that inevitably arise in any employment-related dispute. Although this information attempts to cover some major 
recent developments, it is not all-inclusive, and the current status of any decision or principle of law should be verified by counsel.    

Thank You
Fueled by ingenuity.

Inspired by you.®
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