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Marketing Director | ComplianceHR




Who We Are

. * Neota Compliance IR

» Technology Platform « Subject matter expertise What we do:
 Infrastructure enterprise * Knowledge management team

. Case databases Deliver expert guidance in a

fraction of time and cost vs
traditional methods




Compliance AR

e

Simplify the complexity of employment law

000 AR
‘ .

®

PolicySmart™ Navigator Independent Contractor Navigator Overtime
Create and maintain an up-to-date and legally Remove risk in determining Independent Determine if an employee is exempt or
compliant employee handbook Contractor status non-exempt

[

The Reference Center The Document Center

A Comprehensive Solution for Employment LaW Eff|C|ent|y generate state and fedel‘a| Compliant
and Common HR Compliance Questions documents throughout the employee lifecycle



Compliance Essentials

Compliance HR :
Reference Center

Employment

E) Answer your compliance questions
) ‘with the Reference Center

To better st your worklow,

PolicySmart™ takes handbooks to the next level.

®

PolicySmart provides you with: The ComplianceHR Reference Center provides you with:
» Federal and state-compliant templates » Local, state and federal information

 Innovative compliance timeline » Streamlined workflows

« Handbook policy checklists » Wide range of compliance topics

« Automated twice monthly legal update emails o Leave, final pay, FMLA, minimum wage, and more

When coupled, these two solutions provide you with comprehensive compliance program support




Sign Up for a Demo

ComplianceHR Demo & Free Trial:

Three ways to sign up for a demo: https:/compliancehr.com/webinar-demo/

1. Reply “Yes” to the on-screen poll

2. Click the link at the top of your screen

3. Visit the link in the Resources panel i

Compliance HR - Demo & Free
Trial

State-by-State CLE Guide

Benefits Of a Custom demonstration: BeaconLive - How to Access

Certificates

« Discuss your organization’s requirements/challenges
« Review Navigator Suite Solutions

« Share compliance methodologies
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Noah Garber

* National Labor Relations Board — Region 32
* Kaiser Permanente

* Littler Mendelson, P.C.

* Practice Areas:

o Traditional Labor Law

o Workplace Investigations and Trainings




Topics To Cover

* Why we conduct workplace investigations

* Developing an investigative plan

* Witness interview and information-gathering techniques
* Evidentiary Standard

* Report and documentation strategies

* Concluding the investigation

* Speed Bumps

* Common mistakes

* The NLRA

* Social Media Concerns

* Cross-Complaints




Why do we conduct workplace investigations?

* Workplace investigations create and promote a safe work environment.
* Workplace investigations limit a potential “snowball effect.”
* Control the situation.

* Prevent reputational harm.




Developing an Investigative Plan 3 What?

* |dentify the actors and chain of command.

* |If applicable, research the history of the individuals involved (e.g., past

practice, previous problems, similar conduct, etc.).
* Contact the complainant to schedule a confidential interview.

* |dentify all issues raised, including those that you see, but may not be

raised by the complainant.

* |nterview the complainant and move past the legalese.




Developing an Investigative Plan (cont.)

* Ensure that you cover all allegations with complainant and obtain their

documentary evidence.

* Contact accused party for a confidential interview and obtain their

documentary evidence.
* Other witnesses?
* Follow-up interviews (if needed).

* Draft report outlining your findings.




Interviewing Witnesses

®* Admonitions regarding neutrality and the investigative process.
O Try to build rapport.
O Be Ted Lasso.

* Utilize the “funnel” technique when questioning witnesses.
O Start with easy questions on background.
O Move on to open-ended questions.
O Directed questions regarding the issues at hand.

O Cross-exam style questions if necessary.
* |f documents are mentioned, obtain copies.

®* Be an active and engaged listener.

® Assess credibility.




Credibility Factors

* Inherent plausibility

®* Motive to lie

®* Corroboration

* Witness’ ability to perceive and recall facts

®* History of honesty/dishonesty (be careful)

® Inconsistent statements

®* Manner of testimony (hesitations, indirect answers)

®* Demeanor (use with caution and consider cultural

differences)




Evidentiary Standard .

=
EVIDENCE

* A “preponderance of the evidence.”

* Also called the “more likely than not” test

o The investigator finds that it is more likely than not that the conduct alleged did or

did not occur.

* 50% plus 1




Report and Documentation Strategies

* Know your audience.
* Address all allegations raised.
* Make a record of your reasoning and steps taken.

* Connect the best possible evidence.

* Reach a factual finding for each issue.

* Remain neutral and objective.




The investigation Is done,
but your work is not

* (Closing out with complainant and

respondent

* Handing off for remedial action, as
appropriate

* Alternatives to discipline (i.e., training)

* File maintenance




Speed Bumps
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Unresponsive

Complainant is
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Speed Bumps
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Speed Bumps
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Other Common Mistakes

* Delay

* Providing updates when possible

* All complaints go through the hotline (false)
* There needs to be a formal complaint (false)

* Attorney client privilege




Even More Common Mistakes

* Don’t become part of the case
* Anonymity (when possible)

* Complaint is unfounded, but are
there other issues

* Short staffing, cultural, etc.

* EAP and mediation




A Crash Course On The National Labor Relations Act

Yes, this applies to your non-union employees...




Social Media Concerns

* Triage

« Don't litigate in public

« Watch out for protected
concerted activity (PCA)

« Keep an eye on the social

media post




Cross-Complaints

e Start where it makes sense.
* Be upfront with your complainants.

* Have multiple interviews.




OCEG GRE llustrated Seres

I How to Conduct Ethics and Compliance Investigations

DEVELOFED BY WITH CONTRIBUTIONS FROM
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Every arganization snould encourage Mpkoyess and stakenoioers 1o rsport compliance conderns and sirive 10 ensUne appropriste Investigation of all reportsd |ssues.
WIthout compromisng Indepencence or chjectivity 3 well-designed Investigation system escalstes significant matters Tor oversight, ratifies appropriats ksdership who

have 3 lagitimate ‘nesd Lo know', and provioes key Tesdback to Dusiness stakenalders bo Improve the anganization's cpamtions.

INVESTIGATION COLLECT, SORT, TRIAGE e 3uniform process,
o TRIGGERS 2 ESCALATE, o vty antc
Hetice of an ethikcs or compliance Bsue can MNOTIFY Complexity, matenality,

andurgercy. Develop

AN Initial resporsa plan
based on those factars.

Come Trom arywhene At the outset, thoughtuly
consider all potantid sources, communicate that
the organiztion weloomes concerns and prahibhs
retalztion, educate the organization to promptty
escalate ethics anocoimpllancs cofcems for
restew, and deselop a Lntom process to evaluEte,
rvestigatp-and adoress reported concemis.

DATA AMALYTICES THIRD-FAETY
DUE DLESENCE

Establlsh & single point of

contact to collect dl concerms,
quidkly assess and sort based on
potermial sionificance, escalzte

for proper cversight, notity

key stakehoioers, and
Iniiata the Initial
Irvestigation resparss.
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k& safety of employeas or
witneases & coream? Should
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conddar other safeguards for
INTERYIEVW: MAMAGEMENT HOTUMES 5 ‘

possthls Wctims?

Imturviews ba conduched offd ta?
5hould wea Involve tha polics or

WWth the Infial assessment, establish the Imestigation team, detamine
Ay need Tar cutside coursel, and take NeCesEary steps to disoower, locate
and presene eWdance. EnGure approprizte oversght and dscosure a6 the
process continues.
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COMPLEETY & MATERIALITY

Aralyze rambar and

typa of 1saaes, Arsithors
complax areas of aw and
Jarisdictions Invoheed? L

Patential members indude: HR SEatr,
Compllance Offlcer, Lawyers, Security,
Computer or Ananoe Exparts

Engage experts to navgats fansign
languape documents, dstant
winesses and evidence, lkegal
and outural Issues and
HR different data farmats.
COMPLIAKCE
LAWYERS
SECURITY
COMPUTER EXPERTS
FINANCE EXFERTS g

Corskder data
privacy ard
EMpioyeE rights
ssues. And
locations of key

OOULD INCLUDE:
chisf Compllanca DMcer
Genaral Courcal
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Beard electronic data and
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Are further detalls needod 7
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PEOGRAMMED OWMEESHP !

o campary? Customars,
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Audit Commnifima B abtain and presane i,

Eanier Miare gemeri Ientity k=y witnessas, detide

WG AT e
Cuitune of Respect @ — 9 INVESTIGATION
And Compifance B CEMANDE Each Investigation 15 urigue. The
MEDIA THAD PARTY Tads and croumstances wil dictate
COMPLAINTS

furthear revies shaps, sk mitlgation
measunes, Imternal and exbamal
reporting requiements as well &
hoesy to SNPrEaEch Ongoing business
oparations and employmeant Issues.

{® REMEDIATION

Develop a Tactual repert and recommendations using
estahlhad review, inalzation, reporting and
dIsCIIEUNe POcesses. Apply consistent approach 1o
remedial measures, discipline and compliarce comtnol
enhancemeants. Address problematkc business and
employment relationships atier (ega review.

Frogram of Process
Improvement
Recommendations
and Follow Up

Disdpline and
Correcthe Actlion

Werbal o1 witan waiming
Snpension

FInallze Written Report

Develop tact pathem ard only report Tactual
findrgs. Gauge conduct against crganlztion’s
ethics and compliance standards, 0O ot draw 5
lem@al conduskare In report. Separate disdplinary = s

racommerdations from factual findings.

Inform Appropriate Partles
Fallaw Up whh Complanant

and #coused. Take steps to

dosa off propany and to [=|
Fwakd retalatian.
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Understand Fact Patiern
Hawe you
allegations? Have you discowered
other possible problems? Who
else do you need to speak with?
WWhat acdidonal eviderce reads
to be revieswed? Exaoute sdotional
Investigative sieps as neaded.

FACT PATTERN

- It 3 INigation hold s necessary and
plan for third party Inderiews and
Bt edenca H nesded.

Conduct Data and Document Review
Depending on the Tacts, ook at personnel
recoids, supandsor Tlies, emals, exts, project flles,
a¥panse repors, wikemals, CAUTION: THIS SHOULD
BE SURJECT TO LOCAL LEGAL AEVIEW.
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FACT FATTERK
S

Start to Develop
Fact Patterns and Timelnes
Detamming who Is Involved, Create
chronciogy that talls the story of
whe, what, when, wherz ard how.

Prepare for & Condudt Intenddews
Be prepared; Develop and use

an Irtendew stratsgy. Know which
avdenice 10 ask about. Have a
plan to ercourage cooperation
and 1o aodress nan-cocperation.
Lt witnesses knowy retalladon

wil not be talerated. Address
mpartance of and limitations an
confidertiality. Profe 1o abialn
complkte answers, facts and
tangible evidence. Leaws the door
open Tor Tollow-up.
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COMMON PITFALLS

THE FIRST

T2 HOURS
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reveve 512y on tha lookout for bame that may read
to ba evigibed or saparately nvestigated

COMMUNICATE
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thak something will happan Don't kave
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LOSING, CORRUPTING, OR
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eviderica a'm-df:dln avan -cr:::'mdﬂzm witth naw
ACCEPTING FACE VALUE
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RETALIATION
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EMPLOYEE RIGHTS
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rwastigation.

ey DRAWING LEGAL
;\ CONCLUSIONS
=—r}

Tha Irmastigation mport should raver

ontain kgal condusions or
spacubation. Famediation dackions an
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Sign Up for a Demo

ComplianceHR Demo & Free Trial:

Three ways to sign up for a demo: https:/compliancehr.com/webinar-demo/

1. Reply “Yes” to the on-screen poll

2. Click the link at the top of your screen

3. Visit the link in the Resources panel it

Compliance HR - Demo & Free
Trial

State-by-State CLE Guide

Benefits Of a custom demonstration: BeaconLive - How to Access

Certificates

« Discuss your organization’s requirements/challenges
« Review Navigator Suite Solutions

« Share compliance methodologies




Questions?
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Thank you!
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